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Investigations in Hollywood - there’s
no business like show business

By Matthias H. Wagener
and Michael A. Robbins

magine the following scenario:

after jogging together, two em-

ployees, a male and a female,

sit on the grass to rest and chat.
The female subsequently claims that
her male coworker suddenly grabbed
her, pulled her up off the grass,
and wrapped her legs around him
as he resumed jogging. After she
complained to HR, the employer
hired an independent, neutral work-
place investigator to investigate the
allegations.

In most circumstances, deter-
mining what occurred would be
challenging for any investigator.
Without any witnesses or other
corroborating evidence, the invest-
igator would be left with one per-
son’s word against the other’s. De-
ciding which party is more credible
would be difficult.

Butin Hollywood, where any mo-
ment may be caught on camera,
maybe it’s not so difficult.

The incident took place during a
movie shoot. Under those circum-
stances, ample evidence existed to
resolve the “he said, she said” sit-
uation. The investigator reviewed
the script, which called for the actors
to jog, then rest on the grass. The
male actor was then supposed to
help the female actor up, and once
up, they were to jog off together.
Thus, the investigator could see that
the script called for a very different
scene from what the complainant
alleged had occurred.

The investigator also had the
benefit of reviewing film outtakes.
They supported that the situation
had transpired exactly as the com-

plainant had alleged. Furthermore,
the Director, Assistant Director,
and other production employees on
set witnessed the entire incident.
The abundant evidence in this case
allowed the investigator to make
factual findings relatively easily.
Here, the unique nature of the
entertainment industry created an
unusual advantage in the availabil-
ity of evidence as compared to a
“non-industry” investigation. How-
ever, in most situations, entertain-

ment industry investigations pres-
ent their own unique challenges
for investigators that largely do not
exist in other industries.

Employment relationships

For example, the answer to “who
is the witness’ employer?” in enter-
tainment industry investigations is
often not that simple, which in turn
creates challenges regarding access
to witnesses. In non-industry inves-
tigations, the same entity usually
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employs the majority of the parties
or witnesses, so an investigator can
simply arrange to meet with witnes-
sesthrough acompany contact. Em-
ploymentrelationshipstypically are
not so straightforward in entertain-
ment industry investigations.
Commonly (but not always) in
industry investigations, the parties
and witnesses are employed by a
variety of entities. A film is often
produced by a production company.
The production company may rent



a soundstage for filming, or the
soundstage might be provided by
a studio. “Below-the-line” employees
(such as camera operators, electri-
cians, grips, etc.) could be employees
of the studio, the production com-
pany, or the owners of the sound-
stage — or none of those, in the case
of independent contractors.

The production company may
have a relationship with a larger
company that regularly produces
films, or it might be an entity set up
only to produce a particular project.
By the time the investigation takes
place, that entity might have long
since disbanded, with the potential
witnesses dispersed to other pro-
jects. Plus, if the incident took place
in a distant location (perhaps even
during filming outside the U.S)),
potential witnesses could be scat-
tered throughout the country or
the world.

Obviously, these scenarios can
create logistical difficulties for the
investigator in terms of identifying
and locating witnesses. They also
potentially create uncertainties with
respect to who is jurisdictionally
qualified to interview witnesses lo-
cated in various states or countries.
Under many state laws, if the in-
vestigation is being conducted by
an attorney, only attorneys licensed
to practice law in that state are qual-
ified to conduct outside investiga-
tions there.

To complicate matters, success-
fully identifying and locating a
witness does not guarantee their
participation in the investigation,
because the company engaging the
investigator might not have an em-
ployment relationship with the wit-
ness. While a company may be able
to compel current employees to
cooperate in an investigation (injur-
isdictions where employees have a
statutory duty of loyalty to the em-
ployer), it has no such recourse for
former employees, independent con-
tractors, or other third parties.
Although an employee may recog-
nize the importance of cooperating
with their own employer’s investi-
gation, that may not be the case
with an individual employed by a
different employer, or who was em-
ployed only on a particular project
— especially a project that has long
since wrapped.

Public interest

Another complication in enter-
tainment industry investigations
stems from the public-facing na-
ture of the business. The entertain-

ment industry tends to generate a
great deal of attention compared
to other industries. For example,
public interest and scrutiny sel-
dom descend upon the internal af-
fairs of an insurance company, but
allegations involving well-known
actors, directors, or producers tend
to attract a wide audience. Nu-
merous TV shows, podcasts, and
periodicals exclusively cover the
industry, and they often spread
rumors or information about alle-
gations that can create challenges
for investigators.

Sometimes in these situations,
the parties may decide to address
the allegations in public. For exam-
ple, the responding party (or their
manager or attorney) might call a
press conference or issue a press
release to profess their innocence.
In response, an individual raising
allegations against a well-known cel-
ebrity may hire equally well-known
counsel, then call a press confer-
ence of their own. Such publicity
can undermine the investigation
by tainting witnesses or causing
them prematurely to choose sides.

As high-profile cases receive me-
dia attention, additional complain-
ants may feel encouraged to come
forward with similar stories or
allegations. While most investiga-
tions involve fairly recent conduct,
high-profile cases often implicate
conduct that occurred years, or even
decades ago. In such cases, inves-
tigators are more likely to encounter
difficulties in locating witnesses and
evaluating stale memories.

One reason that older incidents
might be investigated is because the
production company or network
might have concerns about contin-
uing to utilize an actor accused of
past misconduct, fearing the nega-
tive consequences/publicity of such
retention. For example, an invest-
igation was conducted into alle-
gations against a well-known cel-
ebrity in which not only current
sexual assault allegations were
investigated, but similar incidents
from decades before. Once again,
this usually doesn’t happen in oth-
er industries because there simply
is not enough interest to generate
publicity in the first place.

Third-party witnesses also may
elect to talk to reporters about
their interviews with the investiga-
tor, or they might publish their ex-
periences on social media (and, in
some cases, they might even pub-
lish surreptitious recordings of their
witness interviews). Indeed, the

content of a witness interview de-
scribed by the witness has been
posted on social media, and later
republished by the media, despite
arequest that the witness keep the
interview confidential. This would
not occur in a vast majority of in-
dustries because the interview
wouldn’t have public appeal. It's
only newsworthy because it’s “en-
tertainment.”

Public scrutiny often forces the
investigation “under a microscope,”
which amplifies the importance of
a threshold issue: investigator se-
lection. For investigations involving
the potential for significant finan-
cial, legal, or public relations expo-
sure, selection of an independent,
neutral investigator has critical ad-
vantages.

To begin with, hiring an outside
investigator impliedly signals that
the company takes the matter seri-
ously and will take appropriate ac-
tion. Witnesses are often skeptical
about a company’s neutrality and
commitment to addressing possi-
ble adverse findings, but they may
feel more motivated to cooperate
when the company has demon-
strated a commitment to engaging
an outside investigator.

Similarly, engaging an outside
investigator can temper the intense
media scrutiny that high-profile
entertainment investigations often
involve. Indeed, the media have
become increasingly skeptical of a
company’s ability to conduct a fair,
impartial, and thorough investiga-
tion into itself. NBCUniversal was
in this situation when it decided to
conduct an internal investigation
regarding the allegations of sexual
misconduct against Matt Lauer.
In contrast, a company can some-
times obtain favorable PR by issu-
ing a press release that it has hired
an experienced and well-regarded
outside investigator. For example,
the NFL received positive feedback
when it hired a former U.S. Attor-
ney and SEC Chair to investigate
numerous sexual harassment alle-
gations against Daniel Snyder, the
(now former) owner of the Wash-
ington Commanders.

When conducting an investiga-
tion that has attracted media pub-
licity, an investigator should be
especially mindful of how that pub-
licity can impact the investigation.
The investigator needs to resist the
“siren pull” of a celebrity investiga-
tion, be disciplined enough to say
“no comment” in response to media
inquiries, and simply do their job.

Powerbrokers

Hollywood presents another un-
usual complexity in the form of
“powerbrokers.” Many industries
involve powerful and influential peo-
ple, but in the entertainment indus-
try, a powerbroker might have the
ability to adversely affect a person’s
entire career. For example, an actor
who refuses to engage in sexual
activity with a powerbroker might
find their career entirely destroyed
- including on projects completely
unrelated to the powerbroker.

These levels of influence and fear
simply do not exist in any other in-
dustry. For example, if an employee
raises harassment allegations at an
insurance company and then de-
cides to leave for another company,
outside individuals probably would
not have any power to affect that
employee’s ability to obtain a job at
anotherinsurance firm. In contrast,
think of the numerous retaliation al-
legations regarding Harvey Weinstein
“blacklisting” his accusers, or much
earlier, the allegations concerning
Alfred Hitchcock’s destroying Tippi
Hedren’s career. Although this pro-
blem is improving to some degree,
fear of powerbrokers having a del-
eterious effect on careers remains
a prominent concern even now, six
years after the start of the #MeToo
movement.

This fear sometimes affects the
ability of an investigator to obtain
relevant, unfavorable information
regarding the powerbroker. Witnes-
ses who would otherwise be willing
to cooperate may hesitate or refuse
entirely because they are scared of
being blacklisted in the industry.
They often ask the investigator about
confidentiality and whether they can
be adequately protected from retal-
iation. Frequently they question the
company’s motives in conducting
the investigation, and whether they
can trust the company to actually
take appropriate action if the allega-
tions are substantiated. They weigh
this latter point and ask, “Why should
I participate and risk retaliation, if
the company is unlikely to do any-
thing about it anyway?”

Obviously, retaliation fears exist
in all industries, but the influence
of powerbrokers — and the very real
examples of blacklisting that have
colored Hollywood’s history — dra-
matically amplifies those fears in
the entertainment industry.

Outside events
The industry also presents unique
situations involving conduct that



takes place outside of working hours
or off company premises, which hap-
pens much less frequently in other
industries. For an employer to face lia-
bility for unlawful harassment, there
needs to be a connection between
work and the harassment. But in the
entertainment world, the distinction
between what is work related, and
what is not, can be hard to discern.

When an incident occurs at the
workplace (such as on set), the work
connection clearly exists. Similarly,
if an incident occurs outside the
workplace, but it is in the course
and scope of employment (for ex-
ample, harassment during a busi-
ness trip), the connection usually
exists as well.

However, it is not uncommon for
employees to gather for an event
that, at most, has a tenuous connec-
tion to work. Consider a harassment
incident that allegedly takes place
at an outside party or a bar where
attendance was not required by
the employer. In either of those
scenarios, an insurance company
employer might think, “This is not
work-related, so 'm not responsible,
and the incident doesn’t need to be
investigated.”

But the thinking in the entertain-
ment industry often is different. For
example, what if a lead actor on a
TV show is accused of sexually as-
saulting a coworker at an awards
show after party, where the actor
simply might have been there to be
seen and thereby obtain publicity
for their current project? Or what
if the situation takes place at a loca-
tion completely unrelated to work
(such as a private residence, out-
side of work hours)? The potential
negative publicity in either of these
scenarios might compel the em-
ployer to investigate anyway.

As another example, imagine an
allegation in which production em-
ployees gather for an unsanctioned
hotel room party after a long day
working on location, and one of
the production employees sexually
assaults a co-worker. In that situa-
tion, the company would be on notice
that one of its employees might be
an ongoing threat to others in the
production and, therefore, it might
have a duty to investigate and take
interim action to protect its staff.
Of course, interim action might be
difficult here as well. For example,
would a production company sus-
pend an accused actor while shoot-
ing was still in process?

The creative process

Another unique aspect of enter-
tainment industry investigations is
the consideration of the “creative
process” to sexual harassment al-
legations. Many TV and film pro-
ductions involve portraying sexual
situations, sometimes very explicit
ones. That is certainly not the case
in most other industries. For ex-
ample, sexually coarse and vulgar
language would not be necessary or
appropriate at an automobile factory.
Investigators conducting entertain-
ment investigations must allow a
certain amount of leeway for other-
wise inappropriate language or be-
havior when it constitutes a neces-
sary part of the creative process.

This issue was famously litigated
before the California Supreme Court
inLylev. WarnerBros. Television Pro-
ductions (AKA the “Friends” case).
38 Cal. 4th 264 (2006). In Lyle, the
Court recognized that a certain de-
gree of sexually coarse and vulgar
language not necessarily aimed at
the complainant (in thatcase, awriter’s
assistant) is a necessary part of the

creativeprocessinthewriter’sroom
of an adult-oriented comedy pro-
duction featuring sexual themes.
This applies even if some of the
vulgar language ends up on the
cutting room floor, because the cre-
ative process necessarily involves
attempts at creativity that are not
successful.

To complicate matters, sensitive
subjects may not be confined to
the writer’s room, but may also ap-
pear on set. Consider a complaint
involving a TV talk show in which
the producers allegedly made sex-
ually explicit jokes over headsets
worn by staff and the show’s host
while the show was recording. Even
if one of the staff members listen-
ing in may have found the jokes
offensive, the jokes arguably were
developed for the host to use and
generate entertainment for the aud-
ience. If the practice helped make
“good TV,” it arguably was a nec-
essary part of the producers’ cre-
ative process.

As another example, imagine an
accused actor claiming that their ad-
libbing potentially offensive state-
ments or actions was simply part
of their method acting. Further,
consider if the actions were even
encouraged by the director in or-
der to create multiple unique takes
from which to select during post
production. Is it harassment, or just
part of the creative process?

The artistic process makes it much
less clear where the line between
appropriate and inappropriate con-
duct lies in light of Lyle.

Conclusion

Investigations in the entertain-
ment industry are like no other.
Sometimes, the industry presents
circumstances that make conduc-
ting workplace investigations easier
for the investigator. More frequently,
however, “there’s no business like
show business” means investigators
will face unique issues and chal-
lenges to overcome.
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